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Court of Appeals of the District of Columbia 


No. 5617. 

i 

I 

Henry J. Meloy, Appellant, 
vs. | 

Finbers Realty Company, Inc., a Corporation. 

i 

j 

■ - 

a Supreme Court of the District of Columbia. 

At Law. 

No. 80378. 

I 

I 

Henry J. Meloy, Plaintiff, 
vs. 

Finbers Realty Company, Inc., a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Coifirt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed October 14,1931. | 

Supreme Court of the District of Columbia, folding a Cir¬ 
cuit Court. 

Law. No. 80378. i 

Henry J. Meloy, Plaintiff, 

v. ! 

I 

Finbers Realty Company, Inc., a Corporation, Defendant. 

First Count. 

The plaintiff, Henry J. Meloy, sues the defendant, Fin¬ 
bers Realty Company, Inc., a corporation, fojr that hereto- 
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fore, to-wit, on the 23rd day of July, 1931, and days follow¬ 
ing up to and including 4th day of September, 1931, the 
plaintiff, at the special instance and request of the defend¬ 
ant, Finbers Realty Company, Inc., by and thru its duly 
authorized agent, Joseph Robichaux, Treasurer of the De¬ 
fendant corporation herein, rendered legal services to the 
defendant corporation in accordance with the statement set 
forth in the Bill of Particulars, which is attached hereto and 
made a part of this declaration. 

The plaintiff further alleges that a fair and reasonable 
value for the services so rendered at the special instance 
and request of the defendant is the sum of Four Thousand 
Dollars. 

The plaintiff further alleges that although demand has 
been made upon it, the defendant has not, nor has anyone 
for it, paid the said sum of Four Thousand Dollars 
2 nor any part thereof. 

Wherefore the plaintiff claims of and from the de¬ 
fendant the sum of Four Thousand Dollars, with interest 
from September 4, 1931, besides costs. 

GEORGE B. SPRINGSTON, 
i Attorney for Plaintiff. 

Second Count. 

The plaintiff, Henry J. Meloy, sues the defendant, the 
Finbers Realty Company, Inc., a corporation, for that here¬ 
tofore, to-wit, on the 23rd day of July, 1931, the defendant, 
by and thru its duly authorized agent, Joseph Robichaux, 
who is the lessee and operator of the Arlington Hotel, 
Washington, D. C., in this, that the defendant herein, Fin¬ 
bers Realty Company, Inc., the named lessee of said Arling¬ 
ton Hotel, is one and the same as Joseph Robichaux, being 
a mere holding corporation for said Joseph Robichaux, 
who is Treasurer thereof, and said Joseph Robichaux en¬ 
tered into an agreement with the plaintiff for the benefit of 
said defendant in substance as follows: 

That said plaintiff agreed to negotiate with the owner and 
lessor of the Arlington Hotel for the purpose of substitut¬ 
ing and securing a new lease on said hotel at an annual 
rental of $40,000 per year in place of the existing lease 
dated April 26, 1930, effecting a special schedule of pay¬ 
ments of rent from August 1, 1931 to and including June 1, 
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HENRY J. MELOY VS. FINBERS REALTY CO. 3 

1932, or any other arrangement agreeable to and accepted 
by said Joseph Robichaux for and on behalf of said defend¬ 
ant, for which the defendant, by said Joseph Robichaux, 
agreed to pay plaintiff the sum of $10,000, or in the event 
the saving effected was less than $5,000 a year the fee of 
said plaintiff was to be arrived at on $ twenty-five 

3 per cent basis, said plaintiff to be retaihed as Coun¬ 
sel for the Arlington Hotel on a fee basis during the 

period of the agreement. 

The plaintiff further avers that, due wholly and entirely 
to his, the said plaintiff’s services, the said defendant 
herein was secured benefits in excess of the suip of $20,000; 
and the plaintiff further avers that a fair and reasonable 
value for the services so rendered by him, the said plaintiff, 
to the said defendant is the sum of Four thousand dollars. 

The plaintiff further avers that the new agreement ef¬ 
fected by plaintiff with the owner and lessor of said Arling¬ 
ton Hotel for the defendant was agreeable to $nd accepted 
by the said defendant herein. 

The plaintiff further alleges that although demand has 
been made upon it, the said defendant, it has jnot, nor has 
anyone for it, paid the said sum of Four thousand dollars, 
or any part thereof. 

Wherefore the plaintiff claims of and from tl^e defendant 
the sum of Four thousand dollars, with interest from Sep¬ 
tember 4, 1931, and costs. 

GEORGE B. SPRINGSTON, 

Attorney fo rj Plaintiff. 

Affidavit of Merit . 

I 

District of Columbia, To wit: \ 

Henry J. Meloy, being first duly sworn, according to law, 
deposes and says that he is the plaintiff in the above en¬ 
titled cause of action wherein the Finders Realty 

4 Company, Inc., is named defendant and that he has 
a good and just cause of action against said named 

defendant, said cause of action being as follbws: On, to- 
wit, the 23rd day of July, 1931, the defendant herein, by 
and thru its Treasurer and agent, Joseph Robichaux, and 
at its special instance and request, requested the plaintiff 
to act as its attorney and negotiate with the owner and 
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lessor of the Arlington Hotel, Washington, D. C. for the 
purpose of securing a new lease on said property or modi¬ 
fying the existing lease; that pursuant to said special re¬ 
quest of said defendant the plaintiff did modify the terms 
of said lease in a manner agreeable to and accepted by said 
defendant herein, that by the terms of the new agreement 

entered into bv said lessor and lessee aforesaid the lessee 

* 

was benefited in excess of $20,000; that a fair and reason¬ 
able fee for the services so rendered by plaintiff is the sum 
of Four thousand dollars; that plaintiff has demanded pay¬ 
ment of the defendant but the defendant has not, nor has 
anyone for it, paid the said sum of Four thousand dollars 
or any part thereof. 

Wherefore the plaintiff claims of and from the defendant 
the sum of Four thousand dollars, with interest from Sep¬ 
tember 4, 1931, besides costs, exclusive of all set-offs and 
just grounds of defense. 

I HENRY J. MELOY. 

Subscribed and sworn to before me this 13th day of 
October, 1931. 

[notarial seal. ] PALMER FIELD, 

Notary Public, D . C. 

GEORGE B. SPRINGSTON, 

Attorney for Plaintiff. 

5 Bill of Particulars . 

Conferences with Joseph Robichaux in connection with 
affairs of hotel: at least two daily from July 15, 1931 to 
September 4, 1931. Conference with Mr. Moebs, lessor of 
Arlington Hotel, and Mr. Diggs, attorney for Mr. Moebs: 
three occasions. 

Landlord and tenant proceeding of August 19,1931: Four 
conferences ending in dismissal of suit against the defend¬ 
ant Finbers Realty Company, Inc. 

Trip of Mr. Butler to New York City in connection with 
new agreement entered into between parties. 

Management of hotel so as to avoid creditors putting it 
in bankruptcy. Saving of loss of fixtures and furnishings 
valued at $40,000 owned by the defendant, Finbers Realty 
Company, Inc. 

Reduction in monthly payments under the lease by new 
agreement from $3,750 per month to $2,000 per month for 
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I 

j 
| 

months of August, September, October, November and De¬ 
cember, 1931, and a schedule for 1932 as follows: January 
$3,750, February, March, April, May and Jupe $5,500 for 
each and every month and $3,750 on July, lp32, then on 
August 1, 1932 to revert to the terms of the original lease. 

Fee for services rendered.}.. $4,000.00 

Interest from September 4, 1931.}. 

Costs .}. 

Total .|. 

GEORGE B. SPRING^TON, 

Attorney fo j- Plaintiff. 

6 Marshal's Return on Summons Issued j October 14, 

1931. | 

i 

Served copies of the declaration, affidavit, apd this sum¬ 
mons, on the Defendant, Finbers Realty Corrjpany Incor¬ 
porated, a corporation, by serving Joseph Robi^haux Treas¬ 
urer of said Corporation Personally 10-16-31. 

EDGAR C. SNYDEfe, 

U. S. Marshal in and for 

the Dist . of Columbia, 
By H. C. ALLEN, 

Deputy U. S\. Marshal. 

K. 

I 

| 

Supreme Court of the District of Coluipbia. 

Thursday, Novembeij 12, 1931. 

Sessions resumed pursuant to adjournment^. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, O. R. Luhring, James M. Proctor, Justices, 
presiding. 

• * • • * * j * 

It appearing under rule of court that judgment should 
be entered herein for failure to file affidavit pf defense it 

j 

is ordered that judgment be entered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of Four Thousand Dollars 


i 


i 










6 
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($4,000.00) with interest from the 4th day of September 
1931, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

WHEAT, 

Chief Justice . 

7 Plea of Defendant. 

Filed November 12, 1931. 

Now comes the defendant, Finbers Realty Company, Inc., 
a corporation, by its attorneys, and, for a plea to the two 
counts of the declaration in the above-entitled Cause filed, 
says: 

It denies that the plaintiff, on the 23rd day of July, 1931, 
and days following up to and including September 4, 1931, 
at its special instance and request, by and through its duly 
authorized agent, Joseph Robichaux, Treasurer of the de¬ 
fendant corporation, rendered legal services to it in accord¬ 
ance with the Bill of Particulars filed in said Cause; and it 
further denies that the fair and reasonable value for the 
services alleged to be so rendered is $4,000.00, but states 
that it has a just and valid defense to said claim, or any 
part thereof, and that, on the contrary, said plaintiff is 
indebted to said defendant in the sum of $259.63, as more 
fully appears in the Particulars of Demand attached to the 
Plea of Set-Off filed herewith, and that its defense and set¬ 
off to said claim of the plaintiff is as follows: 

That on, to wit, July 23, 1931. a certain contract and 
agreement was entered into by and between said plaintiff 
and defendant, through its Treasurer and agent, Joseph 
Robichaux, whereby said plaintiff agreed to obtain and sub¬ 
stitute a new lease at a rental of $40,000.00 per year in place 
of the existing lease dated April 26, 1930, which required 
an annual rental of $45,000.00, and effecting a special sched¬ 
ule of rental payments over the period from August 1,1931, 
to and including June 1,1932, with respect to defend- 

8 ant’s occupancy and possession of the Arlington 
Hotel in the District of Columbia; that said contract 

had for its sole purpose and object a reduction of $5,000.00 
per year for the remaining term of the original lease, and 
a moratorium of rentals thereunder for a period of six 
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months; that the consideration to be paid to feaid plaintiff, 
if he obtained the new lease with reduced rejntal rate and 
moratorium of rentals as set forth in the aforefeaid contract, 
was to be $10,000.00 payable in certain monthly installments, 
or, if the saving effected was less than $5,000.00 annual 
reduction, the fee should be 25% of the amount saved; that 
said plaintiff utterly failed to effect a $5,000.00 per year 
reduction in the rent, or any reduction whatsoever, and he 
likewise utterly failed to obtain a moratorium of rentals 
for a period of six months as required and provided for in 
his special contract agreeing to accomplish t}ie same, but, 
as a result of plaintiff’s negotiations with the owner of the 
said Arlington Hotel, on or about August 119, 1931, said 
defendant was served with a landlord and tenant proceeding 
for possession of said premises because of the failure of the 
negotiations undertaken by said plaintiff and j agreed to be 
consummated by him; that instead of obtaining a reduced 
rental and moratorium as aforesaid, said defendant was 
forced to execute and deliver to the owner o^ said leased 
premises a chattel trust on all its hotel fixture^, equipment, 
furniture, chattels and all personal property owned by it 
and maintained by it in the Arlington Hotel f|)r hotel pur¬ 
poses, as security for present and future rentals due under 
the original lease, said security being require^ to be given 
because of the failure of said plaintiff to carry out his 
aforesaid contract to obtain the reduction anc^ moratorium 
of rentals as aforesaid. And defendant denies that at 

i 

9 its special instance, it requested the plaintiff to act 
as its attorney and negotiate with th^ owner and 
lessor of the Arlington Hotel, Washington, D. C., other 
than the contract hereinbefore set forth, which was made 
for the purposes of obtaining the reduction and! moratorium 
of rentals as hereinbefore set forth; and defendant denies 
further that said plaintiff modified the terms of said origi¬ 
nal lease in a manner agreeable to it, and that pv the terms 
of said new agreement, defendant was benefited in excess 
of $20,000.00, but, on the contrary, said defendant was forced 
and compelled by threat of dispossession to execute the 
chattel trust hereinbefore described whereby it was required 
to mortgage its entire hotel equipment and personal prop¬ 
erty in the Arlington Hotel; that the only services rendered 
by said plaintiff in the premises consisted of the prepara¬ 
tion of the chattel deed of trust whereby defendant had to 

i 

i 

i 

i 
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mortgage all its equity in the hotel equipment and prop¬ 
erty in the Arlington Hotel as aforesaid; and defendant 
denies that the fair and reasonable fee for the services so 
rendered by plaintiff is the sum of $4,000.00, but alleges that 
plaintiff’s services resulted in no benefit whatsoever to de¬ 
fendant but, on the contrary, placed defendant in a posi¬ 
tion whereby it was compelled to mortgage its only valu¬ 
able assets, to wit, its equipment and personal property in 
the Arlington Hotel, and that the value of the services so 
rendered by plaintiff is negligible and is off-set by the 
amounts due to said defendant by plaintiff, to wit, the sum 
of $259.63, as more fully set forth in the Particulars of 
Demand attached to the Plea of Set-Off filed herewith; and 
defendant therefore denies that plaintiff has a good cause 
of action against it in the sum of Four Thousand Dollars 
($4,000.00) with interest from September 4, 1931, or any 
other sum. 

10 ! TOOMEY & TOOMEY, 

JAMES A. TOOMEY, 

Attorneys for Defendant. 

Affidavit of Defense. 

District of Columbia, ss: 

Joseph Robichaux, being first duly sworn according to 
law, deposes and says that he is the Treasurer and General 
Manager of the Finbers Realty Company, Inc., a corpora¬ 
tion, named as defendant in the above-entitled Cause 
wherein Henry J. Meloy is named as plaintiff, and he denies 
that said plaintiff has a just cause of action against said 
defendant, but avers that said defendant has a valid defense 
herein, as follows: 

That on, to wit, July 23, 1931, a certain contract and 
agreement was entered into by and between said plaintiff 
and defendant through its Treasurer and agent, Joseph 
Robichaux, whereby said plaintiff agreed to obtain and sub¬ 
stitute a new lease at a rental of $40,000.00 per year in place 
of the existing lease dated April 26,1930, which required an 
annual rental of $45,000.00, and effecting a special schedule 
of rental payments over the period from August 1, 1931, to 
and including June 1, 1932, with respect to defendant’s 
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occupancy and possession of the Arlington Hotpl in the Dis¬ 
trict of Columbia; that said contract had for its sole pur¬ 
pose and object a reduction of $5,000.00 per year for the 
remaining term of the original lease, and a moratorium of 
rentals thereunder for a period of six months; that 

11 the consideration to be paid to said plaintiff if he 
obtained the new lease with reduced rental rate and 

moratorium of rentals, as set forth in the aforesaid con¬ 
tract, was to be $10,000.00 payable in certain monthly in¬ 
stallments, or, if the saving effected was less than $5,000.00 
per year, the fee should be 25% of the amount saved; de¬ 
fendant avers and states that said plaintiff utterly failed to 
effect a $5,000.00 annual reduction in rent, or apy reduction 
whatsoever, and he likewise utterly failed ijo obtain a 
moratorium of rentals for a period of six months as re¬ 
quired and provided for in his special contract agreeing to 
accomplish the same, but, as a result of plaintiff’s negotia¬ 
tions, with the owner of said Arlington Hotel, pn or about 
August 19,1931, said defendant was served with a Landlord 
and Tenant proceeding for possession of said premises 
because of the failure of the negotiations undertaken by 
said plaintiff and agreed to be consummated by him; de¬ 
fendant further avers that instead of obtaining a reduced 
rental and moratorium as aforesaid, it was forced to execute 
and deliver to the owner of said leased premises a chattel 
trust on all its hotel fixtures, equipment, furniture, chattels 
and all personal property owned by it and maintained by it 
in the Arlington Hotel for hotel purposes as security for 
present and future rentals due under the original lease, 
said security being required to be given because of the 
failure of said plaintiff to carry out his aforesaid contract 
to obtain the reduction and moratorium of rentals as afore¬ 
said; defendant further denies that at its special instance, 
it requested the plaintiff to act as its attorney and negotiate 
with the owner and lessor of the Arlington Hote^, Washing¬ 
ton, D. C., other than the contract hereinbefore set forth, 
which was made for the purposes of obtaining the 

12 reduction and moratorium of rentals as hereinbefore 
set forth, and defendant denies that said plaintiff 

modified the terms of said original lease in a manner agree¬ 
able to said defendant, and that by the terms of said new 
agreement, said defendant was benefited in excess of 
$20,000.00, but avers that, on the contrary, said defendant 


I 
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was forced and compelled by threat of dispossession to 
execute the chattel trust hereinbefore described whereby it 
was required to mortgage its entire hotel equipment and 
personal property in the Arlington Hotel; that the only 
services rendered by said plaintiff in the premises consisted 
of the preparation of the chattel deed of trust, whereby 
said defendant had to mortgage all its equity in the hotel 
equipment and property in the Arlington Hoteldefendant 
denies that a fair and reasonable fee for the services so 
rendered by plaintiff is the sum of $4,000.00, but avers the 
fact to be that plaintiff’s services resulted in no benefit 
whatsoever to said defendant, but, on the contrary, placed 
defendant in a position whereby it was compelled to mort¬ 
gage its only valuable assets, to wit, its equipment and per¬ 
sonal property in the Arlington Hotel; defendant further 
avers that at the time of the filing of this suit, said plaintiff 
was, and still is, indebted to the defendant in the sum of 
$259.63, as more fully set forth in the Particulars of De¬ 
mand attached to the Plea of Set-Off filed herewith. 

In conclusion, this defendant avers that said alleged serv¬ 
ices claimed to have been rendered by plaintiff were of no 
value to said defendant, and that if said plaintiff has any 
claim for professional services in the preparation of said 
chattel deed of trust, the same is off-set by the amounts due 
to said defendant herein, to wit, the sum of $259.63, 
13 and that the fair and reasonable fee for the services 
rendered to defendant herein is negligible in value. 
Defendant therefore denies that it is indebted to said plain¬ 
tiff in the sum of $4,000.00 with interest from September 4, 
1931, and avers that it has a just ground of defense to any 
claim in the premises, and a set-off and claim against said 
plaintiff as is more fully set forth in the Plea of Set-Off 
and Particulars of Demand filed herewith. 

JOSEPH ROBICHAUX. 

Subscribed and sworn to before me this 12" dav of No- 
vember, A. D. 1931. 

FRANK E. CUNNINGHAM, 

Clerk, 

! By ANDREW A. HORNER, 

Asst . Clerk. 
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l 

Motion to Vacate Judgment. 

i 

Filed November 14,1931. j 

# • # • * # V 

i 

Now comes the defendant, Finbers Realty Company, Inc., 
by its attorneys, Toomey and Toomey, and moves the Court 
to vacate the judgment by default for $4,000.00 entered 
against said defendant on November 12, 1931, ^nd, for rea¬ 
sons therefor, says: 

1. That said judgment by default was inadvertently 
entered. 

2. That the plea, affidavit of defense, plea of set-off and 
bill of particulars of said defendant were filed ii| the Clerk’s 
Office before said judgment by default was entered by the 
Clerk, and that the docket entrv of Book 105, official record 
of law causes in the Clerk’s Office of the Supretne Court of 

the District of Columbia, so shows. 

14 3. That said defendant has a just and meritorious 

defense sufficient, if proved, to bar anjy action of 
plaintiff as more fully appears from the plea, Affidavit and 
plea of set-off of said defendant filed herein op. November 
12, 1931, and prayed to be read and considered as part of 
this motion. I 

4. For other matters more fully appearing in the affi¬ 
davit of counsel for said defendant filed herewith and 
praved to be considered as part of this motion] 

TOOMEY & TOOMEY, 
JAMES A. TOOMiEY, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Saturday, November ! 21, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jesse C. Adkins, 
Justices, presiding. 

Upon consideration of the motion filed herein on Novem¬ 
ber 14, 1931 to vacate judgment entered in this cause on 
November 12, 1931 it is ordered that said motion be, and 
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the same is hereby granted upon the condition that the 
defendant pay ail costs accrued to this date. 

WHEAT, 

Chief Justice. 

15 Order for Appeal to Court of Appeals. 

Filed December 15, 1931. 

• ••#•** 

The Clerk of said Court will please enter an appeal to 
the Court of Appeals this 15th day of December, 1931 to 
the order of the court dated November 21, 1931, an excep¬ 
tion being herebv taken and noted to said order. 

! GEORGE B. SPRINGSTON, 

Attorney for Plaintiff. 


16 Citation. 

Issued December 15, 1931. 

*#•#*•* 

The President of the United States of America to Finbers 
Realty Co., Inc., Arlington Hotel, Vermont Avenue and 
L St. N. W. (serve any officer or agent), Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal noted in 
the Supreme Court of the District of Columbia, on the 15th 
day of December, 1931, wherein Henry J. Meloy is Appel¬ 
lant, and you are Appellee, to show cause, if any there be, 
why the order rendered against the said Appellant, should 
not be corrected, and why speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Chief Justice of the Supreme 
Court of the District of Columbia this 15" day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred 
and thirty-one. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

ByALF G. BUHRMAN, 

Assistant Clerk. 
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Marshal’s Return. 

Served copy of the within Citation on Finbers Realty 
Co., Inc., within named, by serving H. (^. Davis, As- 

17 sistant Manager of the said corporation personally 
12-28-31. 

EDGAR C. SNIDER, 

Marshal , 

By H. C. ALLEN, j 

Deputy. 

K. 

Memorandum. 

i 

i 

i 

December 16, 1931.—Appeal undertaking for costs ap¬ 
proved and filed. 

Assignment of Errors. 

Filed December 28, 1931. j 

• * • * • • | • 

The plaintiff assigns as reversible error tie following 
actions of the trial court: 

1. The court erred in granting defendant’i motion to 
vacate plaintiff’s judgment. 

2. The court erred in nullifying plaintiffs property 
rights by setting aside plaintiff’s judgment. 

3. The court erred in passing its order dated November 

21,1931. ! 

4. The court erred in vacating plaintiff’s judgment. 

GEORGE B. SPRINGSTON, 

Attorney for Plaintiff. 

18 Designation of Record. 

Filed December 28, 1931. 

i 

* • * * • mm 

The clerk will prepare a transcript of the record on 
appeal to include the following papers and proceedings, 
namely: 

1. Declaration, affidavit of merit, Bill of Particulars. 

2. Marshal’s return of service of process. 
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3. Entry of judgment for plaintiff. 

4. Plea and affidavit of defense. 

5. Motion to vacate judgment. 

6. Order of court vacating judgment. 

7. Assignment of Errors. 

8. This designation. 

GEORGE B. SPRINGSTON, 

Attorney for Plaintiff. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 80378 at Law, wherein 
Henry J. Meloy is Plaintiff and Finbers Realty Company, 
Inc. a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of February, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5617. Henry J. Meloy, appellant, vs. Finbers Realty 
Company, Inc., a corporation. Court of Appeals, District 
of Columbia. Filed Feb. 25, 1932. Henry W. Hodges, 
Clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1932 


No. 5617 


HENRY J. MELOY, APPELLANT, I 

vs . j 

i 

FINBERS REALTY COMPANY, INC., A CORPO¬ 
RATION, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF FACTS 


I 

The appellant, Henry J. Meloy, plaintiff beloi’, here¬ 
inafter referred to as plaintiff, sued the appellee, pinbers 
Realty Company, Inc., defendant below, herein after 
referred to as defendant, by declaration duly file^ in the 
Supreme Court of the District of Columbia, on the 14th 
day of October, 1931 (R. P. 1), alleging said defendant 
was and is indebted to plaintiff in the sum pf Four 
Thousand dollars for legal services rendered the de¬ 
fendant in protecting the lease and equipment of de¬ 
fendant on and in the Arlington Hotel, this City, from 
July 15, 1931, to and including September 4, 1931. 

The Marshal for the Supreme Court of the District of 
Columbia duly made his return (R. p. 5) on the Summons 
issued October 14, 1931, pursuant to Section 1536 of 
Chapter 50 of the 1924 Code of Laws for the District of 
Columbia, disclosing service of process on Joseph 
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Robichaux, Treasurer of the defendant corporation, on 
the 16th day of October, 1931. 

Twenty days, exclusive of Sundays and legal holidays, 
having expired on November 11, 1931 , during which time 
the defendant was required to appear and answer the 
plaintiff’s suit (Section 1536, Chapter 50, 1924 Code), 
the Court, at the request of counsel for plaintiff, duly 
entered judgment (R. p. 5), on November 12, 1931, that 
the plaintiff recover of defendant herein the sum of 
Four Thousand Dollars, with interest from the 4th day of 
September, 1931, together with costs of suit to be taxed 
by the Clerk and have execution thereof. 

On November 12, 1931, the defendant filed its plea 
and affidavit of defense (R. p. 6) and on November 14, 
1931, defendant filed its motion to vacate judgment, 
(R. p. 11), on the ground that the judgment by default 
against defendant was inadvertantly entered. The 
motion to vacate the default judgment was granted 
November 21, 1931 (R. p. 11), from which order of the 
Court an appeal was entered to this Court (R. p. 12), and 
it is upon this record that the case is now before this 
Court for consideration and judgment. 

QUESTIONS BEFORE THE COURT 

1. Is Section 1536, Chapter 12, of the 1924 Code of 
Laws binding upon the Court, upon counsel and upon liti¬ 
gants? 

2. Is said Section 1536 mandatory or directory in char¬ 
acter? 

3. May \ the Court set aside a default judgment duly 
entered w*hen no reason is assigned to support such 
action? 

4. Is not the judgment, in the absence of fraud, irregu¬ 
larity, surprise or deceit, binding upon the Court, counsel 
and litigants, and, being final in its nature, incapable of 
being vacated. 
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ARGUMENT 

1. Section 1536, Chapter 12, of the 1924 Code of 
Laws for the District of Columbia, being an act of 
Congress of the United States, conclusively bmds the 
Court, counsel and litigants. Thus, as was poihted out 
in Ewing vs. Standard Oil Company, 42 App. D. C. 321, 
it is the duty of the Court to give effect, if possible, to 
every clause and w^ord of a statute. 

In Jordan vs. American Security and Trust! Co., 39 
W. L. R. 554, the Court said, that it is only where some 
ambiguity exists in a statute, either in its own language 
or as applied to the subject-matter in hand, that any 
duty of interpretation or construction devolves upon 
the court, and the court must reduce such ambiguity to 
certainty by considering the purpose of the act, the 
abuse to be remedied, etc.; but if no ambiguity exists 
the only duty of the court is to apply the law to\ the case 
before it. 

The statute has the force of law, it is binding ppon the 
court as well as the parties, and since the statute itself 
gives no power to the court to dispense with its force and 
effect, it cannot be dispensed with to meet the hardship, 
exigency, or circumstances of a particular case. 

Thompson vs. Hatch, 3 Pick. 521; ! 

Rio Grande Irrigation Co. vs. Gilderslefeve, 174 

U. S. 603; I 

District of Columbia vs. Humphries, 11 App. 

D. C. 68; i 

District of Columbia vs. Roth, 18 Appi. D. C. 

547; 

Talty vs. District of Columbia, 20 App. D. C. 

489; 

Murphy vs. Gould, 39 App. D. C. 363; ; 

Nealon vs. Davis, 57 App. D. C. 133. j 

2. Section 1536, Chapter 12, 1924 Code of Laws for 
the District of Columbia, is mandatory in character, for 

I 
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it orders the defendant to appear and answer, otherwise 
judgment will be given against the defendant by default. 

Similarly, rule 73 of the Common Law Rules of the 
Supreme Court of the District of Columbia, which 
provide for summary judgment in cases in which there 
is a failure of the defendant to file with his plea a suffi¬ 
cient affidavit of defense, is constitutional and valid, 
Fidelity and Deposit Company vs. United States, 1S7 
U. S. 315; Cropley vs. Vogeler, 2 App. D. C. 2S. 

The law is statutory, the language is mandatory, and 
accordingly the defendant was required to 'plead on or 
before November 11, 1931. His failure so to do bars hun, 
for judgment in open court followed on the morning of 
November 12, 1931 and the fact that the docket clerk had 
not received the entry would not alter the law. 

3. The court lacks jurisdiction to set aside a default 
judgment when no reason is assigned to support such 
action. 

If the failure to comply with the statute was mere 
neglect, there can be no relief afforded. In Spalding vs. 
Crawford, 3 App. D. C. 361, Mr. Chief Justice Alvey 
stated the unflinching rule in such a case at page 
366: 

“Then, as to the third question, that requires 
something more to be said. The motion to vacate 
the judgment is founded upon the alleged deceit 
and surprise of the defendant or his attorney, and 
these are among the causes mentioned in the act 
of November, 17S7, Ch. 9, for vacating judgments. 
By that act, Section 6, it is provided: ‘That in any 
case where a judgment shall be set aside for fraud, 
deceit, surprise or irregularity, in obtaining the 
same, the said courts respectively may direct the 
continuances to be entered from the court when 
such judgment was obtained, until the court such 
judgment shall be set aside/ etc. The court, in 
acting upon the motion to vacate or set aside the 
judgment under this provision of the statute, acts 
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in the exercise of a quasi equitable jurisdiction; 
and to justify the vacation or setting aside a 
judgment, proof not less strong and satisfactory 
of fraud , deceit or surprise , is required than is re¬ 
quired in a court of equity, when the judgment is 
sought to be annulled there for such causes in 
obtaining the same. Before a solemn judgment 
will be vacated upon such grounds, the proof must 
be clear and beyond reasonable doubt br ques¬ 
tion.” (Italics ours.) 

And on page 368 the court holds: 

“The court below appears to have treated the 
motion as one simply for a new trial, and j so ruled 
upon it, according to the entry in the records. 
And if we so treat it, of course, no appeal would 
lie from the ruling of the court. But treating the 
case as one arising under the act of Ndvember, 
1787, Ch. 9, there is no sufficient grounds shown 
for vacating the judgment. A party who neglects 
his case, or fails to attend the court when his case 
is regularly called for trial by default, assumes a 
difficult task to perform, in any subsequept effort 
to have such judgment set aside. The onus is 
proof of the alleged fraud, deceit or surprise, in 
order to entitle him to relief. In this case he fails 
to furnish such proof; and the judgment and 
order appealed from must be affirmed.” j 

Similarly, in Babcock vs. Brown, 25 Vermont |550 and 
in Spaulding vs. Thompson, 12 Ind. 477, the coprt held 
that mere neglect or inadvertence of counsel i§ insuffi¬ 
cient to set aside and vacate a default judgment. This 
appears to be the established rule, and it is respectfully 
submitted that where, as in this case, no reasqn is ad¬ 
vanced to support an order to vacate a judgment, and no 
cause is shown for defendant’s failure to answer within 
the time required by law T , the court’s decree of judgment 
concludes defendant’s rights, removes the court’s juris¬ 
diction and renders it powerless to vacate its judgment, 
except for good cause shown. 

i 
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The same rule has been laid down in the following 
cases: 

McCord vs. Harrison, 207 Ala. 480; 

Kohn vs. Smith, 122 Ark. 74; 

O’Conner vs. Ellmaker, 83 Cal. 452; 

Nudelman vs. Haffenberg, 185 Ill. A. 91; 

Browm vs. Hale, 93 N. C. 188; 

Ohlen vs. McCoy, 25 Ga. A. 528. 

4. The judgment is final, the cause is adjudicated and 
the court may not set it aside in the absence of fraud, 
irregularity, surprise and deceit. Jurisdiction of courts 
at law’ over the cause and the parties is exhausted when 
the judgment became final, as pointed out in Phillips vs. 
Negley, 117 U. S. 665, 675. And a judgment of a court 
having jurisdiction of the parties and of the subject- 
matter operate as res judicata, in the absence of fraud 
or collusion, even if obtained upon a default, Richie vs. 
Margolies, 279 U. W. 224; 73 L. Ed. 669. Last Chance 
Mining Co. vs. Tyler Mining Co., 157 U. S. 683, 691; 
39 L. Ed. 859. 

By a steady and unbroken line of decisions this court 
has established the invariable rule that a rule of court 
is the law’ of the court and the parties, there is no dis¬ 
pensing pow’er in the court, even to meet the circum¬ 
stances of a particular case. Mr. Chief Justice Alvey, 
in District of Columbia vs. Humphries, 11 App. D. C. 68, 
first announced the rule, from which the court has never 
varied, at page 78: 

“The rule of court is the law’ of the court, as it 
is of the parties, and there is no dispensing pow’er 
in the court, simply to meet what is supposed 
to be the pressing exigency of a particular 

The force of the position there taken w’as reiterated 
by the court in District of Columbia vs. Roth, 18 App. 
case.” 
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D. C. 547, Mr. Chief Justice Alvey, again speaking for 
the court, said at page 553: 

_ • i 

“That case, in the Supreme Court, (Thompson 
vs. Hatch, 3 Pick. 512) fully decides thatjthere is 
no power either in the trial or appellate cjourt to 
dispense with the rule of court, unless the power 
to do so be expressly reserved in the rulfe itself, 
or in the statute which authorized the making and 
promulgation of such rule; that a rule df court 
duly made and published has the force of lkw, and 
is binding upon the court as well as upon the 
parties to the action, and, therefore, cannot be 
dispensed with to suit the circumstances of any 
particular case.” 

This was followed by Talty vs. District of Columbia, 
20 App. District of Columbia, 489, where Mr. Justice 
Shepard delivered the opinion of the court, at page 491: 

l 

“The rule was made by the express authprity of 
the act of Congress in order to give the sanie com¬ 
plete and definite effect. It has the force of law, 
and is binding upon the court as well as parties, 
and cannot be dispensed with by the court to meet 
the hardship of a particular case. District of 
Columbia vs. Roth, 18 App. D. C. 547, 5^0; Rio 
Grande Irrigation Co. vs. Gildersleeve, 174 U- S. 
603, 608.” j 

Then, in Murphy vs. Gould, 39 App. D. C. 363, Mr. 
Chief Justice Shepard, affirmed the unaltered rule, and 
in delivering the opinion of the whole court, said at 
page 367: 

“These rules ‘have the force of law, and are 
binding upon the court, and upon the spitors, 
and those who represent suitors/ They cannot 
be dispensed with by the court to meet the| hard¬ 
ship of a particular case.” 


j 

i 

i 


I 
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Finally in Nealon vs. Davis, 57 App. D. C. 133, firmly 
adhering to the established practice, this court said, at 
page 134: 

“The rule of court in question had the force 
and effect of law in the case within the sense of 
the foregoing authority, and it has been said in 
respect to such rules that ‘there is no dispensing 
power in the Court, simply to meet what is 
supposed to be the pressing exigency of a par¬ 
ticular case.’ District of Columbia vs. Humphries, 
11 App. D. C. 68; District of Columbia vs. Roth, 
IS App. D. C. 547; Talty vs. D. C., 20 App. D. C. 
489; Murphy vs. Gould, 39 App. D. C. 363.” 

In conclusion it is submitted that, conceding for the 
\purpose of argument only , that the court may possess the 
power to vacate a default judgment for good cause shown, 
it is conclusively established that, in the absence of any 
showing to support the motion to vacate , the court is bound 
to deny the motion, and the judgment must stand as ordered. 
For the foregoing reasons it is respectfully submitted 
this cause should be reversed and remanded, with direc¬ 
tions to the trial court to set aside its order of Novem¬ 
ber 21, 1931, and enter judgment for the plaintiff in 
accordance with its order of November 12, 1931. 

JOHN PAUL EARNEST, 

Attorney for Plaintiff, 

' Tower Building . 










